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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

DANA SPIRES, GLENN GRANT, SUSAN
MOHLE, and TOM MIRANDA on Behalf of
Themselves and All Others Similarly Situated,

Plaintiffs,

VS.
CASE NO: 2:16-cv-00616-RMG
DAVID R. SCHOOLS, WILLIAM A.
EDENFIELD, JR., ROBERT G. MASCHE,
JOSEPH T. NEWTON III, BURTON R.
SCHOOLS, PIGGLY WIGGLY CAROLINA
COMPANY, INC. &  GREENBAX
ENTERPRISES, INC. EMPLOYEE STOCK
OWNERSHIP PLAN AND TRUST PLAN
COMMITTEE, JOANNE NEWTON AYERS,
MARION NEWTON SCHOOLS, and JOHN
DOES 1-10,

Defendants.

ORDER PRELIMINARILY APPROVING
SETTLEMENT, CONDITIONALLY CERTIFYING A SETTLEMENT CLASS,
APPROVING NOTICE PROCEDURES, PRELIMINARILY APPROVING THE PLAN
OF ALLOCATION, AND
SETTING FINAL SETTLEMENT HEARING

WHEREAS, this litigation involves claims for alleged violations of the Employee
Retirement Income Security Act of 1974, as amended, 29 U.S.C. §§ 1001, et seq. (“ERISA”), with
respect to the Piggly Wiggly Carolina Company, Inc. & Greenbax Enterprises, Inc. Employee
Stock Ownership Plan and Trust (the “Plan”);! and

WHEREAS, presented to the Court for preliminary approval is a settlement of the litigation

as against all Defendants. The terms of the Settlement are set forth in the Class Action Settlement

! Capitalized terms not otherwise defined in this order shall have the same meaning as ascribed to them in the
Settlement Agreement.
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Agreement, executed by counsel on May 22, 2018 on behalf of the Parties (the “Settlement
Agreement”); and

WHEREAS, the Named Plaintiffs have filed the Motion for Preliminary Approval of
Settlement, Conditional Certification of Settlement Class, Approval of Notices of Settlement,
Preliminary Approval of the Plan of Allocation, and Setting of Fairness Hearing (“Motion”),
pursuant to which the Court has considered the Settlement to determine, among other things,
whether to conditionally certify a class for purposes of Settlement and whether the Settlement is
sufficiently fair, reasonable, and adequate to warrant the issuance of notice to members of the
Settlement Class. Upon reviewing the Motion and all other papers submitted therewith, including
the Settlement Agreement, it is hereby ORDERED, ADJUDGED AND DECREED as follows:

1. Class Findings. The Defendants having agreed, solely for purposes of certifying
the Settlement Class (defined below) for settlement, not to challenge certification of the Settlement
Class, the Court preliminarily finds that the requirements of the United States Constitution, the
Federal Rules of Civil Procedure, the Rules of the Court and any other applicable law have been
met as to the Settlement Class, in that:

a) The Court preliminarily finds that the Settlement Class is ascertainable from
records kept with respect to the Plan and from other objective criteria, and the members of the
Settlement Class are so numerous that their joinder before the Court would be impracticable, thus
satisfying Federal Rule of Civil Procedure 23(a)(1).

b) Based on the allegations in Plaintiffs’ First Amended Complaint (the
“Complaint™), the Court preliminarily finds that there are one or more questions of fact and/or law

common to the Settlement Class, thus satisfying Federal Rule of Civil Procedure 23(a)(2).
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c) Based on the allegations in the Complaint, the Court preliminarily finds that
the Named Plaintiffs’ claims are typical of the claims of the Settlement Class, thus satisfying
Federal Rule of Civil Procedure 23(a)(3).

d) The Court preliminarily finds that the Named Plaintiffs will fairly and
adequately protect the interests of the Settlement Class in that: (i) the Named Plaintiffs’ interests
and the nature of the claims alleged are consistent with those of the other members of the
Settlement Class; (ii) with regard to the claims in the Action, there appear to be no conflicts
between or among the Named Plaintiffs and the Settlement Class; and (iii) the Named Plaintiffs
and the other members of the Settlement Class are represented by qualified, reputable counsel who
are experienced in preparing and prosecuting large, complex ERISA class actions. Federal Rule
of Civil Procedure 23(a)(4) is satisfied.

e) The Court preliminarily finds that the prosecution of separate actions by
individual members of the Settlement Class would create a risk of: (i) inconsistent or varying
adjudications as to individual class members that would establish incompatible standards of
conduct for the Defendants; and/or (i1) adjudications as to individual class members that would, as
a practical matter, be dispositive of the interests of the other members not parties to the
adjudications, or substantially impair or impede those persons’ ability to protect their interests.
Federal Rule of Civil Procedure 23(b)(1) is satisfied.

) The Court preliminarily finds that Wyche, P.A., and Keller Rohrback L.L.P.
(“Class Counsel”) are capable of fairly and adequately representing, and have to date fairly and
adequate represented, the interests of the Settlement Class. Class Counsel have done extensive
work identifying or investigating potential claims in the action, have litigated the validity of those

claims through motions to dismiss the case, and have completed extensive fact discovery in this
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litigation. Class Counsel collectively are experienced in handling class actions, other complex
litigation, and claims of the type asserted in the Action. Class Counsel are knowledgeable about
the applicable law, and have committed the necessary resources to represent the Settlement Class.
Federal Rule of Civil Procedure 23(g) is satisfied.

2. Class Certification. Based on the findings set forth above, the Court conditionally

certifies the following class under Fed. R. Civ. P. 23(b)(1) and 23(e) in this litigation for settlement

purposes only (the “Settlement Class”):

All persons who were vested or non-vested participants in or beneficiaries of the
Plan at any time from February 26, 2008 through the present (or their Successors-
In-Interest). The “Settlement Class” shall not include any of the Individual
Defendants (defined to include all Defendants who are individuals) or their
respective Successors-In-Interest.

The Court conditionally appoints the Named Plaintiffs as the class representatives for the
Settlement Class, and Wyche, P. A. and Keller Rohrback L.L.P. as Class Counsel for the
Settlement Class.

3. Preliminary Findings Regarding Proposed Settlement. The Court preliminarily

finds that: (a) the proposed Settlement resulted from informed, substantial arm’s-length
negotiations including an in-person mediation with mediator Thomas J. Wills, Esq.; (b) Class
Counsel has concluded that the proposed Settlement is fair, reasonable, and adequate; and (c¢) the
proposed Settlement is sufficiently fair, reasonable, and adequate to warrant sending notice of the
Settlement to the Settlement Class.

4, Fairness Hearing. A hearing is scheduled for August 31, 2018, at 10 a.m. (the

“Fairness Hearing™) to determine, among other things:

a) Whether the Settlement should be approved as fair, reasonable, and

adequate;
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b) Whether the Complaint should be dismissed with prejudice pursuant to the
terms of the Settlement;

c) Whether the Class Notice provided for by the Settlement Agreement: (1)
constituted the best practicable notice; (ii) constituted notice that was reasonably calculated, under
the circumstances, to apprise members of the Settlement Class of the pendency of the litigation,
their right to object to the Settlement, and their right to appear at the Fairness Hearing; (iii) was
reasonable and constituted due, adequate, and sufficient notice to all persons entitled to notice; and
(iv) met all applicable requirements of the Federal Rules of Civil Procedure, and any other
applicable law;

d) Whether Class Counsel adequately represented the Settlement Class for
purposes of entering into and implementing the Settlement Agreement; and

e) Whether the application for attorneys’ fees and expenses filed by Class
Counsel should be approved.

5. Class Notice. A proposed form of Class Notice is attached hereto as Exhibit A.
With respect to such form of Class Notice, the Court finds that such form fairly and adequately:
(a) describes the terms and effect of the Settlement Agreement and of the Settlement; (b) notifies
the Settlement Class concerning the proposed Plan of Allocation; (c) notifies the Settlement Class
that Class Counsel will seek attorneys’ fees not to exceed one-third of the Settlement Fund, and
reimbursement of out-of-pocket expenses; (d) notifies the Settlement Class that the expenses
associated with the Class Notice, taxes, and other costs related to the administration of the
Settlement Fund and implementation of the Plan of Allocation will be paid from the Settlement

Fund; (e) gives notice to the Settlement Class of the time and place of the Fairness Hearing; and
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(f) describes how the recipients of the Class Notice may object to any of the relief requested. The
Court directs that Class Counsel shall:

a) By no later than sixty (60) days before the Fairness Hearing, cause the Class
Notice, with such non-substantive modifications thereto as may be agreed upon by the Parties, to
be sent to each Person within the Settlement Class who can be identified by the Defendants with
reasonable efforts. Such notice shall be sent by first-class mail, postage prepaid, to the Person’s
last known address. The Defendants shall provide, or cause to be provided, the names and last
known addresses of the Settlement Class members, to the extent reasonably available, in electronic
format at least twenty-one (21) days prior to the deadline for mailing notice.

b) By no later than sixty (60) days before the Fairness Hearing, cause the Class
Notice to be published on the website identified in the Class Notice.

) By no later than sixty (60) days before the Fairness Hearing, cause a legal

notice in the form attached hereto as Exhibit B, with such non-substantive modifications thereto
as may be agreed upon by the Parties, to be published on at least one occasion in The Charleston
Post and Courier and The State.
Class Counsel may retain the services of a claims administrator to assist with the foregoing notice
provisions, and with any claims administration, as necessary. At or before the Fairness Hearing,
Class Counsel shall file with the Court a proof of timely compliance with the foregoing mailing
and publication requirements.

6. Objections to Settlement. Any member of the Settlement Class who wishes to

object to the fairness, reasonableness, or adequacy of the Settlement, to the Plan of Allocation, to
any term of the Settlement Agreement, or to the proposed award of attorneys’ fees and expenses

may file an objection. An objector must file with the Court a statement of his, her or its
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objection(s), labeled with the case caption shown above, specifying the objector’s full name,
address, and telephone number, the full name, address, and telephone number of any attorney(s)
representing the objector, and specifying the reason(s), if any, for each such objection made,
including any legal support and/or evidence (including, without limitation, copies of any
documents and the names of any witnesses with a summary of their anticipated testimony) that
such objector wishes to bring to the Court’s attention or introduce in support of such objection.
The objector must also mail the objection and all supporting law and/or evidence to Class Counsel.
The addresses for filing objections with the Court and service on counsel are as follows:

To the Court:

Clerk of the Court

District Court of South Carolina

United States Courthouse

85 Broad Street

Charleston, SC 29401

Re: Dana Spires, et al. v. David R. Schools, et al., Case No. 2:16-cv-00616-RMG

To Class Counsel:

c/o John C. Moylan

Wyche, P.A.

801 Gervais Street, Suite B, Columbia, SC 29201 Fax: (803) 254-6544
Class Counsel shall promptly forward copies of any such objection and accompanying supporting
material to counsel for the Defendants, and deliver a copy thereof to Chambers.

The objector or his, her, or its counsel (if any) must effect service of the objection on
counsel listed above and file it with the Court such that it is received by no later than twenty-one
(21) days before the date of the Fairness Hearing (i.e., by August 31, 2018). If an objector hires

an attorney to represent him, her, or it for the purposes of making such objection pursuant to this

paragraph, the attorney must both effect service of a notice of appearance on counsel listed above
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(in the same manner as serving an objection) and file it with the Court such that it is received no
later than twenty-one (21) days before the date of the Fairness Hearing. Any member of the
Settlement Class or other Person who does not timely file and serve a written objection complying
with the terms of this paragraph shall be deemed to have waived, and shall be foreclosed from
raising, any objection to the Settlement, and any untimely objection shall be barred.

7. Appearance at Fairness Hearing. Any objector who files and serves a timely,

written objection in accordance with paragraph 6 above may also appear at the Fairness Hearing
either in person or through counsel retained at the objector’s expense. Objectors or their attorneys
intending to appear at the Fairness Hearing must effect service on Class Counsel (at the address
and in the manner set forth above) of a notice of intention to appear, setting forth, among other
things, the full name, address, and telephone number of the objector (and, if applicable, the full
name, address, and telephone number of the objector’s attorney), and must also file the notice of
intention to appear with the Court, such that it is received no later than twenty-one (21) days before
the date of the Fairness Hearing. Any objector who does not timely file and serve a notice of
intention to appear in accordance with this paragraph shall not be permitted to appear at the
Fairness Hearing, except for good cause shown.

8. Notice Expenses. The expenses of all notices required by paragraph 5 above shall

be paid from the Settlement Fund as provided in Sections 2.2.2, 7.3, and 8.1 of the Settlement
Agreement.

9. Supporting Papers. Moving papers in support of the Settlement, Plan of Allocation,

and application for attorneys’ fees shall be filed with the Court and served no later than thirty-one
(31) days before the Fairness Hearing. If papers in response are necessary, they shall be filed with

the Court and served no later than fourteen (14) days before the Fairness Hearing. Class Counsel
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shall also file a compilation of all objections and requests to appear at the Fairness Hearing that
they have received, if any, no later than fourteen (14) days before the Fairness Hearing.

10. Service of Papers. To the extent not provided for above, Defendants’ counsel and

Class Counsel shall promptly furnish each other with copies of any and all objections that come
into their possession.

11.  Stay. Pending final determination of whether the Settlement should be approved,
the Named Plaintiffs, all Settlement Class members, and each of them, and anyone who acts or
purports to act on their behalf, shall not institute, commence, or prosecute any action that asserts
any Released Claims against any of the Released Parties.

12, Settlement Fund. As part of the Settlement, and as set forth fully in the Settlement

Agreement, a Settlement Fund will be established for the benefit of the Settlement Class. The
Settlement Fund contemplated by the Settlement Agreement shall be established and administered
in accordance with the Settlement Agreement. Subject to final approval by the Court after the
Fairness Hearing and subject to the terms of the Settlement Agreement, an Original Cash Amount
of $5,200,000 and certain Additional Cash Amounts shall be deposited into the Settlement Fund
in accordance with the terms of the Settlement Agreement. As described more fully in the
Settlement Agreement, the Additional Cash Amounts consist of (1) the net proceeds of the portion
of a workers’” compensation insurance surety held by the State of South Carolina that is released
to the Company by the State of South Carolina (such monies being deemed plan assets under
ERISA upon release to the Company); and (2) a portion of the proceeds (net of reasonable expenses
of ACDC (or its subsidiary) including, but not limited to, sales commissions, recording costs, rent,
legal fees, ad valorem tax prorations, and other reasonable expenses) of the sale of certain real

property located in Savannah, Georgia distributed to the Company (such monies being deemed
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plan assets under ERISA upon release to the Company) and to Defendants David R. Schools,
William A. Edenfield, Jr., and Robert G. Masche. The Settlement Fund shall be subject to the
continuing jurisdiction of the Court.

13. Termination of Settlement. This Order shall become null and void, and shall be

without prejudice to the rights of the parties, all of whom shall be restored to their respective
positions existing immediately before this Court entered this Order, if the Settlement is terminated
in accordance with the Settlement Agreement. In such event, Article IX of the Settlement
Agreement shall govern the rights of the parties.

14. Use of Order. In the event that this Order becomes of no force or effect, it shall not
be construed or used as an admission, concession, or declaration by or against the Defendants, the
Named Plaintiffs, or the Settlement Class.

15. Continuance of Hearing. The Court may continue the Fairness Hearing without

further written notice.

V&
SO ORDERED this X day of /ﬁug , 2018.

(B ¢

Richard M. Ger United States District Judge
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